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OPPOSITION TO EX PARTE APPLICATION FOR TRO/OSC RE: PRELIMINARY INJUNCTION 


Lit INTRODUCTION 

2 Approximately 12 hours before today’s hearing, at 7:43 p.m. on December 29, 2020, Petitioner 

3 || Association of Deputy District Attorneys for Los Angeles County (“Petitioner”) purported to serve on 

4 || Respondents George Gascon and the Los Angeles County District Attorney’s Office (“Respondents”) 

5 || a copy of its ex parte application for a Temporary Restraining Order and an OSC re preliminary 

6 || injunction. Petitioner was required to and easily could have served the application on Respondents 

7 || sooner. But it declined to do so, in an apparent effort to hinder this opposition. 

8 Despite Petitioner’s efforts to steamroll Respondents and this Court with its untimely and 

9 || overwrought papers, one thing is very clear: there is no possible basis for granting a TRO application 
10 |) on an emergency, ex parte basis. The application—on its face—seeks to enjoin actions that arose 
11 |) more than 22 days ago. On December 7, 2020, newly sworn-in District Attorney Gascon announced 
12 || sweeping reform directives to remove certain sentencing enhancements in County prosecutions— 
13 || directives that he had long-ago previewed during his campaign trail and issued, as promised, upon his 
14 || election. Petitioner now demands that this Court enjoin Respondents from enforcing these weeks-old 
15 || directives, right this instance. 
16 Plainly, there is no “irreparable harm, “immediate danger,” or other emergency to justify the 
17 || requested ex parte relief, when Petitioner seeks to enjoin the enforcement of directives that have been 
18 || in effect for more than three weeks. See CAL. R. CT. 3.1202(c). There is no reason why Petitioner 
19 || could not have brought an application on regular notice weeks ago, or why it cannot bring its 
20 || application on regular time now, to give the Court and Respondents a chance to reasonably consider 
21 || its arguments. Indeed, the application presents exactly the type of complex and far-reaching factual 
22 || and legal issues that the parties must be permitted to fully brief, including the constitutionality of the 
23 || directives. 
24 No other consideration—including Petitioner’s probability of success on the merits or the 
25 || balance of interim harms—matters, absent this threshold showing by Petitioner of imminent harm. 
26 || See Newsom v. Superior Court of Sutter Cty., 51 Cal. App. Sth 1093, 1097 (2020) (holding that a trial 
27 || court should simply “deny an ex parte application absent the requisite showing” of imminent harm); 


28 || O'Connell v. Superior Court, 141 Cal. App. 4th 1452, 1481 (2006) (reversing grant of preliminary 
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injunction in absence of “imminent irreparable injury”). But even if it did, Petitioner has failed to 
meet its burden as to any such additional considerations. 

Petitioner has brought a meritless application fora TRO, has done so needlessly on an ex parte 
basis, and has failed to timely or properly serve or file the application in an effort to deprive 
Respondents of an opportunity to respond. The Court should not countenance these tactics. It should 
deny ex parte relief. 

Il. BRIEF SUMMARY OF FACTS 

On November 3, 2020, Respondent George Gascén was elected to the office of District 
Attorney for the County of Los Angeles by an overwhelming majority of the Los Angeles County 
electorate. One of the central tenets of his election platform was criminal justice reform, including 
reform of California’s controversial “three strikes” sentencing law. 

When he assumed office on December 7, 2020, Gascon issued a number of special directives 
implementing the policies that he had long championed throughout his campaign, including special 
directives directed at sentencing enhancements that have been shown to cause more recidivism and 
criminal conduct. Each of the reforms instituted through the special directives will impact the 
sentencing of thousands of criminal defendants throughout Los Angeles County. 

Specifically, on December 7, 2020, Gascon issued Special Directive 20-08, which addressed 
the application of certain sentencing enhancements, including the “three strikes” enhancement, citing 
studies confirming “each additional sentence year causes a 4 to 7 percent increase in recidivism that 
eventually outweighs the incapacitation benefit.” Special Directive 20-08 has been clarified and 
amended on December 15, 2020 and December 18, 2020, respectively. Also on December 7, 2020, 
Gascon issued Special Directive 20-14, directed at the length of sentences. These two directives— 
issued on December 7, 2020—are the subject of Petitioner’s application. 

Il. THE COURT SHOULD DENY THE EX PARTE APPLICATION 

A. Petitioner Failed To Timely File Or Serve The Application 

As an initial matter, Petitioner’s deficient filing and service of the ex parte application 
forecloses any relief. Petitioner has purported to bypass all mandatory e-filing and service rules that 
required it to file the application by “no later than 10:00 a.m. the day before the ex parte hearing” and 
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serve the application on Respondents at “the first reasonable opportunity.” See Los Angeles Super 
Court First Amended General Order (May 3, 2019);! Cal. R. Ct. 3.1206. 

Petitioner served the application on Respondents’ counsel at 7:43 p.m.—i.e., barely twelve 
hours before the Court is scheduled to hear the application. See Dugdale Decl. at § 3 & Ex. 2. 
Petitioner apparently has yet to even file the application and is waiting to do so until the day of the ex 
parte hearing. Petitioner maintains that it is exempt from any and all governing deadlines for filing 
and service because the First Amended General Order provides that an “ex parte application filed 
concurrently with a new complaint” need not be filed electronically. Jd. at] 5 & Ex. 2. Petitioner’s 
argument is unavailing for a number of reasons. 

First, nothing in the Order exempting certain ex parte filings from electronic filing purports to 
alter the deadline for filing. Rather, the Order only appears to alter the manner in which the papers 
must be filed—v.e., to allow certain types of ex parte applications to be filed in person and during the 
Court’s business hours, rather than electronically. Petitioner has not pointed to any rule exempting ex 
parte filings from the deadline to file by 10:00 a.m. on the day before the hearing, which applies 
regardless of the manner of filing. 

Second, Petitioner did not serve the ex parte application at the first reasonable opportunity, as 
required by the California Rules of Court. Cal. R. Ct. 3.1206. Instead, Petitioner waited until hours 
after close of business on December 29, 2020 to serve the papers, at 7:43 p.m., despite having ample 
opportunity to do so earlier in the day. See Dugdale Decl. at § 3. 

Moreover, even if there was some technical loophole permitting Petitioner’s late filing and 
service here, Petitioner clearly violated the spirit of the ex parte procedures by filing and serving the 
application at a time and in a manner designed to minimize Respondent’s opportunity to meaningfully 
respond. See Newsom, 51 Cal. App. Sth at 1099 (“The goal of ex parte procedure may be expedited 
relief, but the procedures are designed to ensure the participation, if possible, of the opposing party.”). 

The unfairness of Petitioner’s gamesmanship is underscored by the fact that California, and 


Los Angeles, specifically, is the epicenter of the COVID-19 pandemic. Yet, instead of working with 


' Available at http://www. lacourt.org/division/efiling/pdf/GenOrdCivilEfiling.pdf 
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1 || Respondents’ counsel to discuss a reasonable briefing and hearing schedule for Petitioner’s 


N 


application, including safer ways to proceed by videoconference, Petitioner delayed serving its 


Lo 


application until the night before the ex parte hearing, long after the Court was closed, eliminating any 


a 


opportunity for Respondent’s counsel to set up a remote appearance by video or telephone and forcing 


Nn 


counsel to put himself and his family at risk for contracting COVID-19 during the holiday season by 


OO 


appearing to oppose the application in person. These sharp tactics speak volumes about the bad faith 


N 


with which Petitioner is pursuing its ex parte application. Petitioner’s needless bringing of its 


oo 


application on an ex parte basis and failure to comport with the governing filing and service 


\o 


guidelines provide a reason—right at the outset—for the Court to deny it. 

10 B. There Is No Emergency Or Imminent Harm Justifying Ex Parte Relief 

11 Even if its application were timely, Petitioner has failed to meet any of the other hard-and-fast 
12 || requirements for its TRO application to be heard on an emergency, ex parte basis. 

13 On an ex parte application for TRO, the primary consideration for the Court is whether 
14 || Petitioner would have been able to file a noticed preliminary injunction motion had it acted diligently 
15 || and without delay. If the Court so finds, it should deny the requested ex parte relief on those grounds 
16 || alone. As the Court of Appeal has put it, an application for a TRO “does not ... require this court to 


17 || weigh in on the scope or breadth” of the District Attorney’s powers or the substance of his directives. 


18 || See Newsom, 51 Cal. App. 5th at 1095. “Rather, it raises narrow issues concerning an expedited, 
19 || ‘ex parte’ proceeding for interim declaratory relief and a temporary restraining order” and 


20 || whether Petitioner made “the requisite substantive showing for use of an ex parte proceeding” by 
21 || presenting “competent evidence establishing imminent harm from the [District Attorney’s directives] 
22 || requiring immediate action.” Jd. (emphasis added). 

23 In making this determination, the Court must heed that the “entry of any type of injunctive 
24 || relief has been described as a delicate judicial power, to be exercised with great caution” and “[t]his is 
25 || doubly true when granting relief on an expedited basis using an ex parte request for a temporary 
26 || restraining order rather than a properly noticed preliminary injunction.” Newsom, 51 Cal. App. 5th at 
27 || 1097 (emphasis added). Specifically, where—as here—Petitioner seeks a TRO on an emergency, ex 


28 || parte basis, it must demonstrate that it will suffer “irreparable harm” or “immediate danger” within 
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the next 15 days in order to be excused from filing a regularly-noticed motion. See Cal. Code Civ. P. 
§ 527(c); see also Brewster v. S. Pac. Transp. Co., 235 Cal. App. 3d 701, 714 (1991) (affirming 
finding that plaintiffs’ attorney had filed a meritless TRO application without evidence that “great and 
irreparable injury has resulted and will continue to present grave danger to these applicants before this 
matter can be heard on [] noticed motion”); April 22, 2020 COVID-19 Update (“during this 
emergency period .... [o]nly emergencies are being handled by way of ex parte applications” 
[emphasis added]).? 

Petitioner’s application fails because there is no emergency basis whatsoever fora TRO. Each 
of the directives that Petitioner seeks to enjoin the enforcement of were issued on December 7, 2020 
and went into effect on December 8, 2020. Petitioner offers no explanation at all for why it did not 
seek to enjoin their enforcement, through a regularly-noticed motion, weeks ago. Nor does it explain 
why it could not proceed on a regularly-noticed motion now. Plainly, there is no emergency meriting 
the requested ex parte relief. See, e.g., O'Connell, 141 Cal. App. 4th at 1481 (weighing delay in 
seeking injunctive relief as factor in denial): Schwartz v. Arata, 45 Cal. App. 596, 602 (1920) (denying 
TRO when plaintiff delayed seeking relief for months and then sought TRO); Occupy Sacramento v. 
City of Sacramento, 2011 WL 5374748, at *4 (E.D. Cal. Nov. 4, 2011) (denying application for TRO 
for 25-day delay from initial threat of harm); Lydo Enters., Inc. v. City of Las Vegas, 745 F.2d 1211, 
1213 (9th Cir. 1984) (“A delay in seeking a preliminary injunction is a factor to be considered in 
weighing the propriety of relief.”’). 


C: Petitioner Cannot Show A Likelihood Of Success On The Merits Or That The 





Interim Harms Tip In Its Favor 


Even if Petitioner makes that requisite showing of imminent harm, its burden is far from 
complete. It still must show (1) a likelihood that it “will ultimately prevail on the merits”; and (2) that 
“the relative interim harm to the parties from issuance or non-issuance of the injunction” tips in its 
favor. Costa Mesa City Emp’rs Ass'n v. City of Costa Mesa, 209 Cal. App. 4th 298, 306 (2012). The 


burden is on Petitioner to show that each one of these elements weighs in its favor with admissible 


> Available at http://www.lacourt.org/pdf/COVID-19FAOQOsCivilLitigation-04222020.pdf 
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| || evidence. Loder v. City of Glendale, 216 Cal. App. 3d 777, 783 (1989) (reversing grant of injunction 
2 || due to absence of admissible evidence); see also Ancora-Citronelle Corp. v. Green, 41 Cal. App. 3d 
3 || 146, 150 (1974) (“It is the clear policy of the law that the drastic remedy ofan injunction pendente lite 
4 ||may not be permitted except upon a sufficient factual showing, by someone having knowledge 
5 || thereof, made under oath or by declaration under penalty of perjury.”). 
6 There is no question here that the equities do not favor Petitioner. There is no harm to 
7 || Petitioner that could possibly justify a TRO. Meanwhile, the harm that would result ifa TRO were to 
8 || prematurely issue is grave. There is serious and obvious harm that will befall a criminal defendant 
9 || who loses the benefit of the directives as the result of a hastily-granted TRO, even if the injunction 
10 || lasts for a short period of time. Such criminal defendants could be sentenced to longer terms in the 
11 || absence of the policies. That is severe and irreversible interim harm. Ata minimum, this Court must 
12 || allow for full briefing on the merits, on regular time, to guard against this grave risk. 
13 || IV. CONCLUSION 


14 For the foregoing reasons, the Court should deny the ex parte application for a TRO and OSC. 


16 |} DATED: December 30, 2020 KENDALL BRILL & KELLY LLP 
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